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Plamtiff Pom Wonderful LLC (“Pom”) alleges that it produces, markets and sells, among other
things, bottled 100% pomegranate jurce, and has been doing so since 2002. Compl. §11. Pom alleges
that when it began the development and distribution of its 100% pomegranate juice, it consulted with
scientists and invested more than $15 million in research regarding pomegranate juice’s nutritional
qualities. Id. ¥ 14. Pom claims that pomegranate juice has very high levels of unique polyphenols -
antioxidants with significant health benefits - and credits part of the success of its marketing campaign
on 1ts concentration on the health benefits associated with pomegranates and pomegranate juice. 1d.
15.

Pom filed a complaint on April 20, 2007, against defendants Purely Juice, Inc. (“Purely Juice™),
its president Paul Hachigian and Does 1-10, inclusive. The Complaint alleges that defendants
deliberately and unlawfully made false and misleading representations regarding Purely Juice’s “100%
Pomegranate” product. Id. 9. Specificaily, Pom alleges that Purely Juice’s claims that the product is
“all natural, consists of 100% pomegranate juice” and has “NO added sugar or sweeteners” are false
because Purely Juice’s product contains substantial amounts of ingredients not found in 100%
pomegranate juice products, such as sugars and non-pomegranate juices. Id. § 21.

Pom alleges that defendants’ actions constitute false advertising under Section 43(a) of the
Lanham Act, 15 U.S.C. § 1125(a), and under California Business and Professions Code § 17500. Pom
further alleges a claim for statutory unfair competition under California Business and Professions Code §
17200. Pom argues that defendants have caused, and will continue to cause, irreparable injury to
plaintift, including injury to its business, reputation and goodwill. Pom contends that it is entitled to an
injunction under 15 U.S.C. § 1116, which would restrain defendants, their agents, employees,
representatives and all persons acting in concert with defendants from engaging in further acts of false
advertising, and ordering removal of all defendants’ false advertisements from the packaging and (5/7
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website. Pom alleges that, pursuant to 15 U.S.C. §1117, it is entitled to recover damages and costs, and
further alleges that defendants conduct was undertaken wilfully and with the intention of causing
confusion, mistake or deception, making plaintiffs eligible to recover addittonal damages and reasonable
attorneys’ fees,

Pom filed the present motion for preliminary injunction on June 18, 2007. Defendants filed an
opposition on June 25, 2007. Pom filed a reply thereto on July 2, 2007. A hearing was held on July 9,
2007,

IL LEGAL STANDARD FOR PRELIMINARY INJUNCTION

In order to be entitled to a preliminary injunction, plaintiff must show either (1) a combinaton of
likelihood of success on the merits and the possibility of irreparable harm, or (2) the existence of serious
questions going to the merits and the balance of hardships tipping in plaintiffs’ favor. Preminger v.
Principy, 422 F.3d 815, §22-23 (9th Cir. 2005) (internal citations omitted); Rodeo Collection, 14d. v.
West Seventh, 812 F.2d 1215, 1217 (9th Cir. 1987). Both approaches require the court to assess the
potential merits of the parties’ positions, as well as the harm or hardships they will face if the motion for
preliminary injunction is granted or denied. Preminger, 422 F.3d at 823. Accordingly, these are not
distinct tests, but rather “the opposite ends of a single ‘continuum in which the required showing of harm
varies inversely with the required showtng of meritoriousness.” Rodeo Collection, Ltd., 812 F.2d at
1217. A “serious question” is one in which the movant has a fair chance of success on the merits.”
Sierra On-Line, Inc. v. Phoenix Software, [nc., 739 F.2d 1415, 1421 (9th Cir. 1984). )

The Ninth Circuit has also stated that “the eritical element in determining the test to be applied is
the relative hardship to the parties. I the balance of harm tips decidedly in toward the plaintiff, then the
plaintiff need not show as robust a likelthood of success on the merits as when the balance tips less
decidedly.” State of Alaska v. Native Village of Venetie, 856 F.2d 1384, 1389 (Sth Cir. 1988) (citing
Aguirre v. Chula Vista Sanitary Service & Sani-Tainer, Inc., 542 F.2d 779, 781 (9th Cir. 1976)).

II. DISCUSSION
B. Likelihood of Success on the Merits/ Serious Questions Regarding the Merits

The first component of the standard for granting a preliminary injunction requires plaintiff to
show erther that it will succeed on the merits of the claims in the complaint or that there are serious
questions going to the merits of those claims. Preminger, 422 F.3d at 822-23; Rodeo Collection, 812
F.2d at 1217. Plaintiff argues it 1s likely to succeed in demonstrating that defendants® conduct violates
the Lanham Act, constitutes false advertising under California Business and Professions Code § 17500
and is an untfair business practice under California Business and Professions Code § 17200. P1’s Memo
at 12.
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1. False Advertising under the Lanham Act

The elements of a false advértising claim under 15 U.S.C. § 1125(a) (the “Lanham Act”) include:
(1) a false statement of fact about defendants’ product in connection with advertising; (2) deception of or
a tendency to deceive a substantial segment of the advertisement’s audience; (3) deception that is
material, in that it is likely to influence the purchasing decision; (4) defendants’ introduction of its false
statement into interstate commerce; and (5) injury or likely injury to plaintiff as a result of the false
statement. Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1139 (9th Cir. 1997).

Section 43(a){1)(B) of the Lanham Act prohibits the introduction into interstate commerce of a
“false or misleading description of fact, or false or misleading representation of fact” concerning “the
nature, characteristics, qualities, or geographic origin of his or her or another person’s goods . ... 15
U.S.C. §§ 1125(a)(1)(A) and (B). “The central focus of the statute is to combat false representations in
promoting a product in the marketplace.” Mutual Pharmaceutical Company et al. v. [IVAX
Pharmaceuticals, Inc. et al., 459 F. Supp. 2d 925 (C.D. Cal. 2006). Plaintiff can establish the falsity of
the statement be erther showing that, in context, the statement “was literally false, erther on its fact or by
necessary implication,” or by showing that although the statement was “literalty true,” it was “likely to
mislead or confuse consumers” as evidenced by consumer surveys, Southland Sod Farms v. Stover Sced
Co., 108 F.3d 1134, 1139-40 (9th Cir. 1997); see also Proctor & Gamble, Cor. v, Chesebrough-Pond’s,
Inc., 747 F.2d 114, 118-19 (2d Cir. 1984) (““[Section] 43(a) of the Lanham Act encompasses more than
blatant falsehoods. It embraces ‘innuendo, indirect intimations, and ambiguous suggestions’ evidenced
by the consuming public’s misapprehension of the hard facts underlying an advertisement.’”) (quoting
Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 277 (2d Cir. 1981); Cook. Perkiss & Liche v.
Northern California Collection Serv. Inc.. 911 F.2d 242, 245 (9th Cir. 1990) (“a false advertising cause
of action under the Act is not limited to literal falsehoods; 1t extends to false representations made by
implication or innuendo™).

There are different evidentiary requirements for proving these two different types of falsehoods.
Mutual Pharmaceutical Co., 459 F. Supp. 2d at 933. “Where the advertisement is literally false, a
violation may be established without evidence of consumer deception.” Scotts Co. v. United Indus.
Corp., 315 F.3d 264, 273 (4th Cir. 2002). “If the advertising claim is literally false, the court may enjoin
the use of the claim without reference to the advertisement’s impact on the buying public.” C.B. Fleet
Co._v. SmithKline Beecham Consumer Healthcare, L.P., 131 F.3d 430, 434 (4h Cir. 1997). I the
plaintiff’s theory is based on “imphed falsehood, a plaintiff must demonstrate, by extrinsic evidence, that
the challenged [advertisements] tend to mislead or confuse consumers.” Scotts Co., 315 F.3d at 273.

Plaintiff argues that it 1s likely to succeed on the merits of 1ts Lanham Act claim, proffering
evidence that defendants are not selling 100 percent pomegranate juice. According to Pom, it hired Food
Research, Inc. {“Food Research™), an independent company, to oversee extensive analytical testing on
Purely Juice’s “100% Pomegranate” product to determine if defendants claims with respect to 1ts
products are in fact true. Compl. §22. Food Research obtained samples of defendants “100%
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Pomegranate” product at the retail level under chain of custody documentation in accordance with good
laboratory practices. Declaration of Leslie Nyquist, June 13, 2007 (“Nyquist Decl.””) 1 3-7 (Completed
Sampling Documentation/ Chain of Custody Forms). Food Research sent the samples to seven
mdependent laboratories for testing. Compl. §24. Each of the laboratories evaluated defendants’
product based on a number of markers specific to pomegranate juice. Declaration of Charlene Rainey,
June 18, 2007 (“Ramey Decl.”) § 5; Declaration of David Heber, June 15, 2007 (“Heber Decl.”) Ex. M
at 3. Food Research summanzed the results of the chfferent tests as “confirming that Purely Juice 15 not
consistent with 100% pomegranate juice” and that “it 15 clear that consumers of ‘Purely Juice’s 100%
Pomegranate Juice’ are not receiving the nutrients and antioxidant polyphenol health benefits that one
would expect from authentic 100% pomegranate juice.” Rainey Decl. Ex. A; Heber Decl. Ex. M at pp.
7-9. Based on the laboratory results, Pom argues that Purely Juice’s statements on its bottle and on its

website that it contains “100% pomegranate™ juice is literally false, and materially deceptive. P1. Mot. at
10.

Defendants respond that there is a legitimate question of whether the same test results can be
achieved by testing different varieties of pomegranates. Id. at 12, Additionally, defendants argue that
plaintiff’s claims are based on minimal and isolated testing. Id. at 13. Defendants assert that, since
plaintiffs base their claims on the results of eight out of 4.3 million bottles of pomegranate juice, and
since each of the eight bottles came from an isolated source of pomegranate concentrate, it cannot make
claims about the rest of defendants’ pomegranate product. Id. at 14. Finaily, defendants contend that
their representations are not false because they comply with the Federal Food Drug and Cosmetics Act
(“FDCA”) and regulations promulgated thereunder by the Food and Drug Administration (“FDA”)
defining what products may be labeled as “100% juice” or “100% pomegranate juice.” Defendants
argue that their product is properly marketed as 100% pomegranate juice because 1t complies with the
“Brix” value identified in 21 C.F.R. § 101.30." Opp’nat 10.

Plaintiff responds that defendants’ reliance on the “Brix” standard is misplaced. Reply at 13.
Plaintiff contends that the existence of a certain “Brix” measurement has no bearing on whether or not
Purely Juice’s product contains added sugars and the measurement does not indicate that a juice product
contains 100 percent of a given juice. Id. (citing Heber Decl. at 9] 8-14). Additionally, plaintiff argues
that “a Brix level can be mampulated to achieve a desired Brix score by adding sugars, fruit juices or
corn syrup to 100% fruit yuice.” 1d. (citing Heber Decl. at 4% 8-14). Plaintiff contends that while “{a]
‘Brix’ measurement may determine whether or not a product has been diluted with water, {1t} cannot

determine whether or not a product contains 100% of a particular juice product.” Id. at 13-14.
i

i

' “Brix” refers to “an equivalent sugar scale of refractive indices for measuring soluble solids.”
Nestle Refrigerated Food Co. v. United States, 18 C.IT. 661, 662 n.2 (Ct. IntT Trade 1994).
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Although the Lanham Act and the FDCA serve different purposes, they can apply to the same
product advertising claims. *“The Lanham Act 1s ‘primarily intended to protect commerctal interest’
from being harmed by the unfair competition created by a competitor peddling his wares using false or
misleading advertising.” Mutual Pharmaceutical Company et al. v. IVAX Pharmaceuticals, Inc. ef al.,
459 F. Supp. 2d 925, 933 (C.D. Cal. 2006) (quoting Sandoz Pharmaceuticals v. Richardson-Vicks, Inc.,
902 F.2d 222, 230 (3d. Cir. 1990)). Enforcement of the Lanham Act depends on private parties to
challenge false or deceptive advertising in the marketplace. Mutual Pharmaceutical Co., 459 F. Supp. 2d
at 933 (citing Sandoz Pharmaceuticals, 902 F.2d at 222). The FDCA “is not focused on the truth or
falsity of the advertising claims,” but protects the public by ensuring that products sold in the
marketplace are “safe, effective and not misbranded.” Id. at 934 (citing Sandoz Pharmaceuticals, 902
F.2d at 222).

That the statutes may regulate the same market should not be seen as necessarily requiring that
application of one be at the sufferance of the other. Neither statute contains any proviston for it
to preempt (or act to the exclusion or other statutes) in the field which 1t operates. Where the
statutes overlap they perform different, but complementary roles to regulate what products can
make 1t to market (FDCA), and how those products are then promoted in the market (the Lanham
Act and to a certain extent the FDCA through its misbranding standards).

Mutual Pharmaceutical Co., 459 F. Supp. 2d at 933-34,

However, because the FDCA and the FDA’s implementing regulations may only be enforced by
the FDA, as opposed to private parties, the FDA’s rules and regulations governing product advertising
are relevant to applying the Lanham Act to the advertising of goods. Id. (citing Summit Technology v.
High-1.ine Medical Instruments, 922 F. Supp. 2d (C.D. Cal. 1996) (“Summit I); Sandoz, 902 F.2d at
231 (“what the FDCA . . . do[es] not create directly, the Lanham Act does not create indirectly, at least
not in cases required 1n original interpretation of these Acts or their accompanying regulations.”).
Courts have accordingly

refused to allow a Lanham Act claim to proceed where, in order to determine the falsity or
misleading nature of the representation at issue, the court would be required to interpret and then
apply FDCA statutory or regulatory provisions. Application of this rule invariably occurs when
the FDA has failed to take a position on the particular issue that is the subject of the alleged false
representation comprising the Lanham Act claim.

Mutual Pharmaceutical, 459 F. Supp. at 934 (citing Sandoz, 902 F.2d at 231; Summit Technology v.
High-Ling Medical Instruments Co., 933 F. Supp. 918, 933 (C.D. Cal. 1996) (“Summit 11"’} (dismissing a
Lanham Act claim when “the claim would force the Court to rule directly ‘on the legality of
[d]efendants’ conduct before the FDIA has had a chance to do s0.”)). In these cases, courts have
considered plaintiffs’ lawsuits as efforts to have “a federal court determine preemptively how a federal
agency will interpret and enforce its own regulations.” Id.
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Conversely, where the FDA has ruled on a particular matter, courts have permitted Lanham Act
claims to proceed, “even if in determining the falsity of the alieged representation the court must make
reference to the FDA action.” Id. (citing Summit IT, 933 F. Supp. at 933 (“false statements are
actionable under the Lanham Act even if their truth may be generally within the purview of the FDA.”);
Grove Fresh Dist., Inc. v. Flavor Fresh Foods, Inc., 720 F. Supp. 714, 716 (N.D. IIL. 1989) (“The fact
that Grove Fresh refers to or relies on an FDA regulation defining orange juice to support its Lanham
Act claim is not grounds for dismissal . . . . Grove Fresh relies on the FDA regulation merely to establish
the standard or duty which defendant allegedly failed to meet. Nothing prohibits Grove Fresh from
using the FDCA or its accompanying regulations in that fashion.”)). Courts are permitted to consider
Lanham Act claims where the matter “touches upon an area dealt with by the FDA” as long as the court

is not required to “perform ‘authoritative interpretation and direct application of FDA applications.”” 1d.
(quoting Summit I1, 933 F. Supp. at 933).

Taking [into account] these precedents, the following legal principle emerges: If the allegedly
false or misleading nature of a statement can be easily venified, then the fact that the
determination of the truth of the statement was made by the FDA 1s immaterial so long as the
party can also show the other requirements for establishing a Lanham Act claim, that is, that the
false or misleading statement is likely to deceive consumers.

Id.

Although several courts have considered whether a plaintiff may use the FDCA and its
enforcement regulations as a basis for plaintiffs’ claims against defendant under the Lanham Act, see
Mutual Pharmaceutical Co., 459 F. Supp. 2d 925 (C.D. Cal. 2006); Summut I, 922 F. Supp. 299 (C.D.
Cal. 1996); and Grove Fresh Distributors, Inc. v. Flavor Fresh Goods, Inc. et al., 720 F. Supp. 714 (N.D.
11l. 1989), the issue of whether a defendant may use the FDCA and the accompanying regulations as a
defense to a Lanham Act claim for misrepresentation presents different issues for consideration.

21 C.F.R. § 101.30 sets forth the applicable regulations for “any food that purports to be a
beverage that contains any fruit or vegetable juice (i.e. the product’s advertising, label, or labeling bears
the name of, or variation on the name of, or makes any other direct or indirect representation with
respect to, any fruit or vegetable juice,” or a the labeling depicts any fruit or vegetable. 21 C.F.R. §
101.30(a). Section 101.30(b) provides that

( 1) [1]f the beverage contains fruit or vegetable juice, the percentage shall be declared by the
words “Contains percent (or %) juice” or percent (or %)
juice,” or a similar phrase, with the first blank filled in with the percentage expressed as a whole
number not greater than the actual percentage of the juice, and the second black (if used) filled in
with the name of the particular fruit or vegetable (e.g., “Contains 50 percent apple juice” or “50
percent juice™) . . ..

i1
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(3) If the beverage contains 100 percent juice and also contains non-juice ingredients that do not
result in a diminution of the juice soluble solids, or in the case of expressed juice, in a change in
the volume, when the 100 percent juice declaration appears on a panel of the label that does not
also bear the ingredient statement, it must be accompanied by the phrase “with added

,” the blank filled in with a term such as “ingredient(s),” “preservative,” or
“sweetener,” as appropriate (e.g., “100% juice with added sweetener™), except that when the
presence of the non-juice ingredient(s) is declared as a part of the statement of the identity of the
product, this phrase need not accompany the 100 percent juice declaration.

21 C.F.R. §§ 101.30(b)(1) and (3).

Additionally, Section 101.30 provides that the FDA will calculate the labeled percentage of juice from
concentrate by using the “minimum Brix levels listed below where single-strength (100 percent) juice
has at least the specified minimum Brix.” 21 C.F.R. 101.30(h)(1). For pomegranate juice to be labeled
“100 percent” juice, 1t must contain a minimum Brix level of 16.0. 21 C.F.R § 101.20(h)(1). Finally,
Section 101.30 provides that “[jluices directly expressed from a fruit or vegetable (i.e., not concentrated
and reconstituted) shall be considered to be 100 percent juice and shall be declared as ‘100 percent
juice.”” 21 C.F.R, § 101.30(1).

Plaintiff seeks an injunction based on defendants’ alleged failure to comply with standards which
are different than those set forth by the FDA. Plamntiff requests that this Court engage in an independent
analysis of the antioxident, anthocyanin, polyphernol, and other free radical content of the juice, and to
determine, based on the certain chemical properties of defendants’ product, whether defendants are
misrepresenting their product as “100% juice.” In essence, plaintiff is arguing that this Court should
create different criteria than the FDA for which juices may be labeled “100% juice,” contrary to the
FDA’s determination that juices with a certain “Brix” measurement may be lawfully labeled as “100%
juice.”

The Third Circuit decision in Sandoz Pharmaceuticals Corp. v. Richardson-Vicks, Inc., 902 F.2d
222 (3d Cir. 1990), is instructive. In Sandoz, plaintiff sued the maker of a cough syrup called “Pediatric
44" for representing that it “starts to work the instant [the children] swallow.” 902 F.2d at 224. In
connection with the claim that the syrup works “the instant [the children] swallow,” defendant listed
demulcents, the ingredient that effectuated the immediate cough relief, as an “inactive” ingredient. Id. at
230. Plaintiff argued that defendant’s listing of the demulcents as an “inactive” ingredient did not
conform with 21 C.F.R. §210.3(b)(7) (stating that an ingredient is “active” if it “is intended to furnish . .
. direct effect in the . . . mitigation [or] treatment . . . of disease.”). Id. at 230. The Court denied
plaintiff’s motion for a preliminary injunction based on a Lanham Act claim for misrepresentation
because 1t was an effort to indirectly accomplish what it could not accomplish through the FDCA
because the FDA had not yet determined whether demulcents were “active” ingredients. Id. at 231.
The Court reasoned that, to make a ruling on the Lanham Act claim, the Court would have to interpret
the FDCA or its accompanying regulations; that is, the Court would have to “determine preempfively
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how a federal agency will interpret and enforce its own regulations.” Id. at 231-32. The Court
explained that plaintiff

cannot prevail on its labeling claim because it has not proved that [defendants’] labeling is false .
.. The FDA has not found conclusively that demulcents must be labeled as active or inactive
ingredients within the meaning of 12 C.F.R. § 210.3(b)(7). We decline to find and do not believe
the distriet court had to find, either “as a matter of common sense” or “normal English,” that
which the FDA, with all of its scientific expertise, has vet to determine, Because “agency
decisions are frequently of a discretionary nature, or frequently require expertise, the agency
should be given the first chance to exercise that discretion or to apply that expertise.”

Id. at 230-31 (quoting McKart v. United States, 395 U.S. 185, 194 (1969)).

As in Sandoz, plaintiff requests this Court to find that defendants’ labeling practices are false or
misleading because the product lacks certain properties, where the FDA, “with all of its scientific
expertise, has yet to determine” that these properties are required for a product to be labeled *“100%
pomegranate juice.” Based on the foregoing, it appears that plaintiff has not established that it is likely
to succeed against defendants, as long as Purely Juice can demonstrate that it is in compliance with 21
C.F.R.§ 101.30.

However, 1t is not clear whether, by reason of certain additives found by testers, defendants
should be required to list the contents as “100% juice with added sweeteners,” as required by 21 C.F.R,
§ 101.30(a)(3).> At oral argument, plaintiff’s counsel argued that it is undisputed that defendants’
product contains added sweeteners. Specifically, plaintiff’s counsel referred the Court to laboratory
results submitted by defendants, in which Krueger Food Laboratories, Inc. tested nine different samples
of the juice with varying “use by” dates from June 1 to June 24, 2007. Decl. of Jim Broussalian, July 9,
2007 (“Broussalian Decl.”), Ex. D. The laboratory concluded for each of the product samples that, “this
product contains little or no pomegranate juice. The bulk of the solids consists of cane sugar, corn
syrup, citric and malic acids.” Broussalian Decl., Ex. D. Based on the foregoing evidence, plaintift’s
counse] argued that a preliminary injunction is warranted because it is clear that defendants are adding
sweeteners while affirmatively representing to the public that the pomegranate juice contains “NO added
sugars or sweeteners.”

? Plaintiffs submit evidentiary objections to defendants’ assertions that they have independently
tested their products, and that their products comply with the FDA regulations. The Court need not
address these evidentiary objections, as the FDA’s regulations may not be privately enforced.

The parties also assert arguments about whether plaintiff’s claims are moot because plaintift’s
allegations are based on a sample of bottles that are past dated. In light of the Court’s analysts, the Court
need not consider whether the sample used by plaintiff is representative of defendants’ products.
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Defendants’ counsel responded that the laboratory tests relied upon by plaintiff do not establish
in uncertain terms that the product contained added sugars or sweeteners because the laboratory results
could have been caused by the natural variation in the pomegranate fruit, growing conditions, harvesting,
storage conditions or processing conditions. See also Broussalian Decl. 1 8, 13, 14 (“My review of the
scientific literature has uncovered hundreds of articles speaking to the variability of the more than one
thousand cultivars of pomegranates and their processing methods.”).> Additionally, defendants’ counsel
asserted that they had conducted the Krueger laboratory tests because they were concerned about the
quality of the pomegranate juice concentrate they were receiving from their vendor, and that they have
since switched vendors, nstituted additional testing measures, and taken the product off of the market
made from that batch of pomegranate juice concentrate. Broussalian Decl. §f 7-12. Defendants further

submit laboratory results authenticating the pomegranate juice as of May 31, 2007. Broussalian Decl. §
12; Ex. H.

The Court finds that, based on the record before it, plaintiff has not established a likelihood of
success on the ments. The parties have submitted conflicting evidence as to whether the Purely Juice
product has added sugars or sweeteners. Additionally, there appear to be questions about whether
different varietals, farming practices, and processing methods effect the laboratory results. In light of
these facts, it appears that neither side has demonstrated likelihood of success on the present record.

2. False Advertising under California Business and Professions Code § 17500

Plaintiff argues that in addition to recovery under the Lanham Act, it 1s entitled to relief under
California Business and Professions Code Section 17500 (“Section 17500 7). P1.’s Memo at 18. Under
Section 17500, it 1s unlawful for anyone to make a statement concernming real or personal property which
1s untrue or misleading, and which is known or should be known to be uatrue. Id. Plaintiff argues that
an advertisement is false or misleading under Section 17500 if it is likely to deceive members of the
public, and that actual deception is not necessary. Id. (citing Comm. on Children’s Television, Inc. v.
Gen. Foods Corp., 35 Cal. 3d 197, 211 (Cal. 1983)). Plaintiff alleges that defendants’ advertisements
are likely to decerve because they are literally false. Id, Plaintiff alleges that the independent lab results
prove that defendants’ “100% Pomegranate” juice product does not contain 100% pomegranate juice and
actually contains significant added sugar and/or sweetener, thus the advertisements are likely to mislead
reasonable consumers. Id.

Defendants respond that if plaintiff cannot establish violations of the Lanham Act sufficient to
warrant imposition of a preliminary injunction, it cannot satisfy the requirements for an injunction under
section 17500. Opp'n at 17. Defendants assert that the key question on a Section 17500 claim is

* Plaintiff objects to the admussibility of these paragraphs of the Broussarian declaration on the
grounds that they lack foundation and constitute improper opinion. Additionally, plaintiff objects to the
admissibility of Exhibits D and H as lacking foundation and authentication. The Court OVERRULES

these objections.
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